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I. INTRODUCTION. 

The Massachusetts Department of Telecommunications and Energy (“the Department”) 

has been working to create the conditions that are beginning to make it possible for residential 

and small business customers to experience the benefits of robust local exchange competition.  

Indeed, the Department has devoted substantial effort over many years to achieve its long-

standing goals of fostering local competition on behalf of Massachusetts residential and business 

consumers.  Most recently, the Department has finalized new rates for Unbundled Network 

Element (“UNE”) that have permitted competitive entry into the local exchange mass market in 

Massachusetts.  Now, the Federal Communications Commission (the “FCC”) has asked the 

Department to determine whether progress toward local exchange competition will be permitted 

to continue.1   

The FCC has determined on a national level that competitive local exchange carriers 

(“CLECs”) would be impaired from entering and serving the local mass market without retaining 

access to local switching as a UNE.2  The Department has been charged with the duty of 

determining, no later than nine months after the effective date of the FCC’s Triennial Review 

order (“TRO”), whether there is any basis for overturning that national finding of impairment in 

this Commonwealth.  AT&T Communications of New England, Inc., (“AT&T”) strongly urges 

the Department to undertake this charge with a keen and constant focus on the Department’s 

long-standing commitment to furthering local competition. 

                                                 
1 In the Matter of Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange 

Carriers, CC Docket No. 01-338, Implementation of the Local Competition Provisions of the 
Telecommunications Act of 1996, CC Docket No. 96-98, Deployment of Wireline Services Offering 
Advanced Telecommunications Capability, CC Docket No. 98-147, “Report And Order And Order On 
Remand And Further Notice Of Proposed Rulemaking,” No. FCC 03-36, released August 21, 2003 
(“TRO”), ¶ 459. 

2  TRO, ¶ 459. 
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AT&T submits these comments in response to the Department’s request for “comments 

on the scope, nature, and timing of the Department’s inquiry in this proceeding.”3  They are 

intended to assist the Department in identifying areas of inquiry, generating procedural options, 

and establishing mechanisms for the exchange of relevant information. 

II. THE CASE SHOULD BE CONDUCTED AS A FORMAL ADJUDICATORY PROCEEDING. 

The Department has asked “whether this proceeding should be conducted as an 

‘adjudicatory proceeding’ as defined in G.L. c. 30A, § 1(1), or whether some other role for the 

Department is warranted, such as the Department’s consultative role in our Section 271 

Evaluation, D.T.E. 99-271.”4   

AT&T submits that this docket should be conducted as a formal adjudicatory proceeding, 

in accord with Massachusetts law.  An adjudicatory proceeding is required where the Department 

will be determining “the legal rights, duties or privileges of specifically named persons” and by 

statute or constitutional right such determination must be made only “after opportunity for an 

agency hearing.”5  In this case both parts of this standard are met.  First, this docket was opened 

to “inquire into the ability of competing carriers to offer local service to mass market customers 

without access to Verizon New England, Inc. d/b/a Verizon Massachusetts’ switching 

facilities.”6  In other words, the Department will be determining the extent of Verizon’s legal 

duties to CLECs, and conversely the scope of the legal rights and privileges of CLECs.  Second, 

by statute the Department may only determine the just and reasonable regulation or practices of a 

common carrier, which by statute includes Verizon and other telecommunications companies,7 

                                                 
3  Docket 03-60, “Vote and Order to Open Proceeding,” dated August 26, 2003, at 3. 
4  Docket 03-60, “Vote and Order to Open Proceeding,” dated August 26, 2003, at 3. 
5  G.L. c. 30A, § 1(1). 
6  Docket 03-60, “Notice of Investigation,” dated August 26, 2003, at 1. 
7  G.L. c. 159, § 12(d). 
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“after a hearing.”8  Indeed, as the Department has previously found, the right to access to 

Verizon’s network facilities on a wholesale basis in accord with the Telecommunications Act of 

1996 “rise[s] to the level of rights deserving of constitutional protection, which leads to the 

conclusion that the Department's procedures in this case must comply fully with the requirements 

of G. L. c. 30A, §§ 10 and 11.”9  A statutorily created property right, including rights of 

wholesale access to Verizon’s network under the Telecommunications Act, may not be taken 

away by administrative agency except after proper adjudicatory proceeding.10  In accord with 

Massachusetts law and Department precedent, the Department should conduct this investigation 

as a formal adjudicatory proceeding. 

In Docket 99-271 the Department determined that a different approach was appropriate 

because that proceeding was “not a traditional adjudication given the Department’s statutorily 

limited consultative role.”11  In the 271 case, however, the Department was not making any 

determination regarding ““the legal rights, duties or privileges” of Verizon or any CLEC.  

Rather, the Department was conducting a factual investigation in order to form opinions and 

submit a recommendation to the FCC.  Although the FCC was required to consult with the 

Department with respect to Verizon’s Section 271 application, the FCC retained full 

responsibility for deciding whether to approve or deny that application.12  Here, in contrast, the 

Department will be making the final decision.  It is not playing a consultative role, but instead is 

playing a traditional adjudicatory role of determining specific legal rights, duties, and privileges. 

                                                 
8  G.L. c. 159, § 16. 
9  Petition of C.T.C. Communications Corp., D.T.E. 98-18-A (July 24, 1998), at 9.  
10  General Chemical Corp. v. Department of Environmental Quality Engineering, 19 Mass. App. Ct. 

287, 290-292 (1985). 
11  Docket D.T.E. 99-271, Legal Notice at 2. 
12  47 U.S.C. § 271(d)(2)(B) and § 271(d)(3). 
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III. UNBUNDLED LOCAL SWITCHING FOR MASS MARKET CUSTOMERS. 

The FCC has made a national finding that CLECs are impaired in the offering of service 

to mass market customers without access to unbundled switching for mass market customers.13  

If no carrier intends to challenge the applicability of the FCC’s finding to any market in 

Massachusetts, there is of course no need to proceed any further with an investigation regarding 

impairment without access to unbundled local switching.  Otherwise, the Department will need 

to adjudicate any claim by an ILEC that it can rebut the national finding. 

In such an investigation, the operative question will be whether a CLEC seeking to enter 

and serve the mass market could do so without access to unbundled local circuit switching and 

UNE-P.  As Verizon has acknowledged to the United States Court of Appeals for the District of 

Columbia Circuit, the FCC has made clear with respect to mass market local switching “that 

states must find impairment unless the hypothetical entrant can ‘economically serve all 

customers in the market.’”14  To adjudicate any challenge by Verizon to the FCC’s national 

finding of impairment, the Department will have to define the relevant geographic markets, 

address issues of operational and economic impairment, and determine the appropriate dividing 

line between the mass market and the enterprise market. 

A. Verizon Should Be Required to Specify Where It Intends to Challenge the 
FCC’s Nationwide Finding of Non-Impairment, and to Present Its Prima 
Facie Case. 

Verizon has agreed, in comments filed with the New York Public Service Commission 

and again in a recent procedural conference with the Rhode Island Public Utilities Commission, 

that the most efficient way to frame the case is for Verizon to present its prima facie case first.  

                                                 
13  TRO, ¶ 459. 
14  See United States Telecom. Ass’n v. FCC, D.C. Circuit Case Nos. 00-1012 and 00-1015, “Petition 

for a Writ of Mandamus,” filed by Verizon on August 28, 2003, at 9 (quoting TRO, ¶ 519) (emphasis in 
original). 
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In its New York comments, Verizon agrees that it should be required to identify “those market 

areas, transport routes, and customer locations in which [it] intend[s] to seek non-impairment 

determinations for local switching, transport, and loops.”15  During a Rhode Island procedural 

conference held on September 10, Verizon agreed that, in addition to identifying the specific 

proposed markets (or, for the dedicated transport and enterprise market loops discussed in 

Section V below, routes or customer locations) as to which it intends to challenge the national 

finding of impairment, Verizon should also include in its initial filing the basic evidence that it 

proffers to support that challenge.  Verizon agreed that only after the scope of Verizon’s 

challenge to the FCC’s nationwide finding of non-impairment is clear would a CLEC be able to 

present a meaningful rebuttal case. 

This approach makes good sense, and is a model worth adapting for use in this 

proceeding.  As discussed below, many theoretical issues regarding the scope of actual 

competition or the possibility of future competition may not have to be decided, depending upon 

the extent to which Verizon tries to rebut the FCC’s national finding of impairment.  It is 

possible, even likely, that Verizon will not challenge the national finding of impairment with 

respect to switching is large areas of the state.  The geographic reach of the Department’s 

investigation can be limited to those areas of the state where Verizon elects to make its case. 

1. Need for Notification of Intent to Invoke Local Circuit 
Switching Triggers. 

Even where Verizon intends to challenge the national finding, it may or may not elect to 

do so by asserting that the “triggers” have been met.  The FCC has established two “triggers” 

which, if met with respect to a particular geographic market, would refute the national finding of 

                                                 
15  New York PSC Case 03-C-0821, “Comments of Verizon New York, Inc. on the Steps to be Taken 

in Response to the FCC’s Triennial Review Order,” dated September 5, 2003, at 10. 
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impairment in that market.  First, under the “Self-Provisioning Trigger,” the FCC has 

“determine[d] that a state must find ‘no impairment’ when three or more unaffiliated competing 

carriers each is serving mass market customers in a particular market with the use of their own 

switches.”16  Second, under the “Competitive Wholesale Trigger,” it has also determined that 

“competitors are not impaired if they are able to obtain switching from third parties offering 

access to their own switches on a wholesale basis.”17  Competitive switch providers do not count 

toward either trigger unless they are, among other things:  (i) “actively providing voice service to 

mass market customers in the market; (ii) “operationally ready and willing to provide service to 

all customers in the designated market;” and (iii) “capable of economically serving the entire 

market.”18 

It is highly unlikely that the Department will have to address these triggers.  As Verizon 

has accurately represented to the United States Court of Appeals for the District of Columbia 

Circuit, these triggers probably cannot be satisfied anywhere in the country.19  As Verizon has 

recognized, the ILECs will almost certainly be the only carriers that currently offer local 

switching services ubiquitously, to all customers throughout the entire market area or can do so 

economically.  This is hardly surprising.  The enormous operational impediments caused by the 

current hot cut processes, so extensively documented by the FCC in its TRO order and confirmed 

by Verizon’s own experience in New York (as summarized in Section IV, below), by themselves 

explain why Verizon will not be able to identify the requisite three competing carriers or two 

wholesalers. 

                                                 
16  TRO, ¶ 501 (footnote omitted). 
17  TRO, ¶ 504. 
18  TRO, ¶ 499. 
19  See United States Telecom. Ass’n v. FCC, D.C. Circuit Case Nos. 00-1012 and 00-1015, “Petition 

for a Writ of Mandamus,” filed by Verizon on August 28, 2003, at 8. 
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Nonetheless, if there are specific proposed geographic markets in which Verizon intends 

to claim that either trigger is satisfied, then it should be required to make an “offer of proof” 

which, among other things, identifies the carriers that Verizon claims meet the requirements of 

the rule and the geographic areas as to which Verizon claims such carriers satisfy the trigger.  

More generally, as Verizon has agreed in Rhode Island, if Verizon intends to claim that either 

trigger is met for some or all of Massachusetts it should state the basis of that claim and proffer 

the evidence it intends to rely upon to support that claim.  If Verizon chooses to assert that the 

“triggers” can be satisfied in particular markets, then this investigation can quickly turn to 

investigating that claim, focusing particularly on the firms that Verizon asserts may satisfy the 

trigger requirements.  If Verizon does not assert that the triggers can be met but still seeks to 

overcome the national impairment finding, then the Department can bypass the trigger stage and 

move on to whatever argument and evidentiary basis Verizon seeks to offer.  In either case, 

therefore, AT&T recommends that this proceeding will benefit by requiring a relatively early 

evidentiary filing by Verizon that states the particular nature of its claims and presents its 

supporting evidence. 

This is both appropriate and efficient.  If Verizon does not intend to make such a claim 

for particular markets, then there is no need for the Department to investigate whether the 

triggers have been satisfied.  If Verizon does intend to demonstrate that the triggers are satisfied 

for a particular market, it should have some reasonable basis for believing that it can identify 

such carriers and should make at least a preliminary offering of such evidence.  Verizon, of 

course, has the essential data to raise such claim.  If the carriers that it asserts satisfy a trigger are 

using Verizon loops and their own switches, then Verizon would know where those particular 

carriers are collocated, how many loops they have leased as UNEs, when those loops were 

leased, and what type (DS0, DS1) they are.  Verizon would also know how many CLEC 
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switches are being used for UNE-L and where they are located, based on its interconnection 

agreements and the planning and grooming arrangements under them.  If Verizon is required to 

identify its candidates for satisfying the triggers, then this proceeding can move forward with a 

focused approach to determining whether any or all of the candidates meets the requisite tests.20  

No other carrier has access to such comprehensive sources of information.   

Placing the burden of production on Verizon simply requires the party with the interest in 

challenging the national finding of impairment and the most direct access to information relevant 

to that challenge to come forward in the first instance.  In this manner, it expedites and focuses 

the proceeding on the issues that are contested and requires the production of information that 

supports the challenge. 

If the Department determines that evidence that the challenging party proposes to offer 

would satisfy a prima facie showing, procedures can be established early to address this 

threshold issue, as a finding that either trigger has been met would obviate the need for further 

inquiry as to the market at issue.  On the other hand, if no carrier intends to claim that the 

triggers have been met in some or all of Massachusetts, then the Department and the parties can 

move to determining whether Verizon wishes to make other claims to overcome the impairment 

finding and, if so, to specify what arguments it intends to make.  The Department can then 

structure the proceeding to address those issues. 

                                                 
20  Requiring Verizon to identify potential candidates for the triggers solves the potential problem of 

the “missing CLEC” – the CLEC that does not appear as a party to this proceeding.  It is always possible 
to speak in broad generalizations about the number of CLECs certificated in the state.  But the FCC’s 
requirements to satisfy the triggers are much more detailed than mere certification.  Rather than asking 
the Commission and the parties to search the field, it is both more efficient and more fruitful for Verizon 
in the first instance to identify which carriers, it believes, should be examined to demonstrate that the 
triggers have been met. 
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2. Need for Notification of Intent to Challenge National Finding of 
Impairment Without Unbundled Local Switching. 

If, separate and apart from the triggers, Verizon wishes to challenge the FCC’s 

nationwide finding of impairment without unbundled local switching for the mass market on the 

theory that there potential competition is both operationally and economically viable, as applied 

to specific and properly defined geographic markets within Massachusetts, the basis of that 

challenge will define – at least at the outset – the proposed markets that will be the subject of the 

proceeding and the nature of the evidence.  Accordingly, if Verizon wishes to challenge the 

FCC’s finding as it pertains to any market in Massachusetts it should be required to file a 

pleading stating whether it intends to contest the national finding of impairment without local 

switching and, if so, in which proposed markets it intends to mount such a challenge and on what 

basis.  In stating its basis, the challenging carrier should provide a summary of the grounds upon 

which it will seek to challenge the national finding of impairment.  In this manner, the scope of 

the proceeding can be defined at the outset.   

Verizon should then be required to present the evidence upon which it intends to rely to 

support its attempt to rebut the FCC’s nationwide finding of impairment.  With the tight time 

limits imposed by the FCC, carriers should not be allowed to raise entirely new grounds for 

challenging the national finding of impairment later, after the proceeding enters its evidentiary 

phase.  This is similar to the very sensible ground rules imposed by the FCC for its time-limited 

reviews of Section 271 applications.   

Verizon should also be required to specify the geographic areas in which it does not 

intend to challenge the national finding of impairment so that the parties and the Department can 

focus on the areas where an attempt to show non-impairment is to be made.  There is no reason 

to make the impairment proceedings any more difficult than they need to be by allowing 

discovery and requiring the submission of evidence with respect to geographic areas that will not 
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be the subject of any serious contention that unbundled switching can be eliminated without 

causing impairment. 

Following any initial pleading that may be filed regarding unbundled switching, the other 

parties should have an opportunity to respond.  The nature of the responses will, of course, be 

determined by Verizon’s initial pleading.  It is possible that one or more parties may contend that 

Verizon’s initial pleading does not make out a prima facie case with respect to one or more issue, 

market or geographic area and that no factual proceeding is required to reach resolution with 

respect to such matter.  In that regard, the Department may be asked to rule on the matter in the 

nature of a motion for summary judgment.  In any event, the initial pleading by Verizon, and the 

responses by the other parties, will perform the important function of joining and narrowing the 

issues for litigation. 

B. Defining the Relevant Geographic Markets for Mass Market Services. 

A threshold issue for the Department’s investigation of all other factual questions 

regarding local switching for mass market customers will be the definition of the relevant 

geographic markets within the Commonwealth of Massachusetts.21  “State commissions have 

discretion to determine the contours of each market, but they may not define the market as 

encompassing the entire state.”22  Furthermore, states may not define geographic markets “so 

narrowly that a competitor serving that market alone would not be able to take advantage of 

available scale and scope economies from serving a wider market.”23  The same geographic 

market definitions must be used as a key input both to the states’  “trigger” (actual competition) 

analysis and their economic and operational impairment (potential competition) analysis.   

                                                 
21  See, e.g., TRO, ¶¶ 131, 419, 425, 495-497. 
22  TRO, ¶ 495. 
23  TRO, ¶ 495. 
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We note that, although the Department must determine the appropriate geographic market 

divisions within the mass market for telecommunications services, under the FCC’s scheme the 

Department has not been charged with carving out particular product markets within the mass 

market either by customer class or by category of services.24  It is true that the FCC applied 

“several types of granularity” when the FCC conducted its initial unbundling analysis, “including 

considerations of customer class, geography, and service.”25  Ultimately, however, the FCC 

resolved market definition issues that concern customer class or services,26 and left to the states 

only the issue of (i) geographic market definition27 (discussed in this section); and (ii) refining 

the dividing line between the enterprise market and the mass market28 (discussed in section 

III.C.3, beginning at page 19 below).  With respect to customer class, the FCC divided the total 

market into two:  it has one set of unbundling rules for services offered to the “enterprise 

market” (defined as DS1 and above) and a separate set of rules for the “mass market” (defined as 

residential and small business customers receiving service at the DS0 level).29  With respect to 

service considerations, the FCC has found that a CLEC may access UNEs for the purpose of 

providing defined “qualifying services,” and that if it does so it may use those UNEs “to provide 

additional services including non-qualifying telecommunications services and information 

services.”30  It was only with respect to geographic market definition that the FCC deferred 

analysis to the state commissions.31 

                                                 
24  Cf. D.T.E. 03-60, Vote and Order to Open Proceeding, footnote 4. 
25  TRO ¶ 118. 
26  TRO ¶ 123. 
27  TRO ¶ 130. 
28  TRO ¶ 497. 
29  See TRO ¶¶ 7, 209, 419. 
30  TRO, ¶ 133. 
31  See TRO, ¶ 131. 
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With respect to the definition of geographic markets, we recommend that the Department 

determine how quickly it may be resolved after Verizon files its prima facie case.  Only after the 

nature of Verizon’s case is known will it be possible to determine whether the geographic market 

issue should be resolved prior to further proceedings or whether the evidence on this issue is so 

integral to consideration of the operational and economic impairment issues that it must be 

determined as part of the larger analysis.  Regardless of when it is addressed, the issue is of 

critical importance, and requires a thorough vetting based on evidence and argument that has 

been tested through adjudication.   

C. Scope of the Department’s Impairment Inquiry Regarding Unbundled Local 
Switching for the Mass Market. 

If an ILEC does intend to challenge the FCC’s national finding of impairment without 

unbundled local switching for the mass market, the Department will have to address a wide 

variety of issues.  Some of the key ones are summarized below. 

1. Operational Impairment Issues. 

If Verizon wishes to challenge the national finding of impairment with respect to any 

geographic market, it must demonstrate that it has successfully operationalized a “seamless, low 

cost” migration process that would permit CLECs to use UNE-L to serve mass-market 

customers,32 both residential and small business, throughout the relevant market.  The FCC has 

already found that current hot cut processes are inadequate.  It “conclude[d] that the operational 

and economic barriers arising from the hot cut process create an insurmountable disadvantage 

to carriers seeking to serve the mass market, demonstrating that competitive carriers are impaired 

without local circuit switching as a UNE.”33  The FCC explained “that the hot cut problem would 

be particularly great for transferring existing mass market customers in a cost-effective and 

                                                 
32  TRO, ¶ 423. 
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operationally seamless manner.”34  Furthermore, “[c]ompetition in the absence of unbundled 

local circuit switching [would] require[] seamless and timely migration not only to and from the 

incumbent’s facilities, but also to and from [and thus among] the facilities other competitive 

carriers.”35  In recognition of the fact that current hot cut processes are inadequate to handle the 

volumes that would be required if CLECs could enter or remain in the local exchange mass 

market in the absence of unbundled switching, the FCC has ordered state commissions to 

“approve and implement a batch cut migration process – a seamless, low-cost process for 

transferring large volumes of mass market customers.”36   

Approval and implementation of a batch hot cut process, however, would not by itself 

permit a finding that the hot cut process does not constitute an operational impairment. 37  At the 

end of this proceeding, the Department must be in a position to determine whether Verizon has 

eliminated all operational barriers to such mass market use of UNE-L.  These barriers include, at 

a minimum, impediments  that may arise through unbundled loop provisioning, collocation, or 

the carrying out of CLEC-to-CLEC cross connects, cross connects involving DSL services, and 

the treatment of IDLC loops.38   

This means, among other things, that the Department’s determination of what is the most 

efficient batch hot cut process and what CLECs will have to pay for that process will be 

necessary inputs to the Department’s operational impairment analysis.  See Section IV, 

beginning at page 20.   

                                                                                                                                                             
33  TRO ¶ 475 (emphasis added). 
34  TRO, ¶ 467. 
35  TRO, ¶ 478. 
36  TRO, ¶ 423. 
37  TRO, ¶ 423 (“the institution of such processes could significantly reduce or eliminate the causes of 

impairment we identify”) (emphasis added).   
38  See TRO, ¶¶ 512-514. 
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The FCC found that Verizon provided “no evidence” to support its allegations that 

Verizon’s processes could perform the volume of hot cuts required in a mass market without 

UNE-P,39 and the NY PSC submitted evidence to the FCC that flatly contradicted Verizon’s 

assertion that it could handle hot cuts at volumes that would be required if UNE-P were not 

available.40  Those processes are essentially identical to the ones that Verizon employs in 

Massachusetts.  The FCC has also determined that the Department may not rely merely on 

findings of adequacy made in Section 271 proceedings with respect to the hot cut process, 

because the facilities-based competition relied upon in Section 271 proceedings included 

competition from competitors using UNE-P.41  In part, this is because the hot cut volumes 

considered during the section-271 approval process were not comparable to the volume of hot 

cuts that would need to be performed in a mass market without UNE-P.42   

Moreover, the granular analysis required by the FCC cannot be based merely on 

assertions by Verizon that it can and will perform adequately:  to the contrary, any mass-market 

migration processes must be proved to be reliable and sustainable -- at commercially reasonable 

volumes and at commercially reasonable levels of performance -- before CLECs are forced to 

rely on them.43  This requires that Verizon reach agreement with its CLEC customers on detailed 

operational procedures for performing all types of loop migrations, seamlessly, at the lowest 

possible cost, and at high volumes.  Once designed, Verizon must “prove out” its processes, 

much as it was required to prove out its OSS capabilities on the record prior to receiving 

                                                 
39  TRO ¶468, fn.1432 
40  TRO ¶ 469. 
41  TRO ¶469, fn.1435. 
42  Id. 
43  TRO, ¶469, fn.1437 (“We find, however, incumbent LECs’ promises of future hot cut performance 

insufficient to support a Commission finding that the hot cut process does not impair the ability of a 
requesting carrier to provide the service it seeks to offer with at least some sort of unbundled circuit 
switching.”). 
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interexchange relief.  The FCC is explicit on this point:  mere “promises of future hot cut 

performance,” even when based on testimony submitted by Verizon or another ILEC “attesting 

to their willingness and ability to handle any requested volume of hot cuts,” will not be sufficient 

evidence to establish that the operational impairments currently inherent in the hot cut process 

have been overcome.44 

As a result, the issue is squarely on the table for this proceeding requiring Verizon to 

provide proof that demonstrates to what extent Verizon can scale its operations to meet mass 

market demand in a geographic area. 

This also means that Verizon must demonstrate continuing satisfaction of identified and 

commercially reasonable performance standards and metrics over a commercially reasonable 

period of time.  These performance standards and metrics will perforce be different from existing 

or prior metrics, because they must account not only for the volumes of migrations that will be 

generated by the embedded base of UNE-Platform customers, but also increased volumes of 

UNE-L migrations for newly acquired customers due to any proposed discontinuation of the 

UNE-Platform.  They must also account for an and increased range of migration types, including 

CLEC-to-CLEC migrations and migrations involving DSL services.  As the Department well 

knows, actual and continuing satisfaction of a sufficiently broad range of performance standards 

and metrics is the only means to ensure that the Verizon process is in fact stable and sustainable 

(as opposed to temporarily improved for the purpose of obtaining regulatory relief) and to allow 

CLECs sufficient opportunity to ramp up to the unprecedented levels of UNE-L migrations that 

will assuredly take place if unbundled switching is no longer available.  Satisfaction of a broad 

range of performance metrics for hot cuts serves both the specific purposes of the 

                                                 
44  TRO, fn. 1437. 
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Telecommunications Act by promoting sustainable competition and encouraging sustainable 

investment in infrastructure, and the public interest by ensuring reliability and continuity of 

service.  

The Department will well remember that, shortly after Verizon received its Section 271 

authorization in New York, its OSS systems designed to effectuate UNE-P orders, collapsed 

under the strain of commercial volumes.  Tens of thousands of orders were lost entirely.  The 

consequence of that collapse was serious for customers and for competition, but because the 

transactions were largely UNE-P transactions, few customers actually lost service.  A similar 

collapse associated with an attempt to perform hot cuts at mass market volumes could have far 

more devastating consequences.  For this reason, the Department may wish to engage a third-

party consultant to observe, test, and validate or invalidate the Verizon mass-market migration 

processes.  In all events, the Department must build into its procedural framework time for this 

evaluation. 

The requirement that Verizon demonstrate that its processes are commercially reasonable 

extend not only to the physical processes for migrations, but also to the operations support 

systems (“OSSs”) that would be necessary for the migration process to function in the mass-

market context.  Verizon must show that its OSSs are capable of supporting flow-through 

processes for pre-ordering, ordering, provisioning, maintenance, repair, and billing for 

migrations of mass-market customers.  The Department must also consider every aspect of 

adequate OSS support to be relied upon by CLECs if they are required to obtain local switching 

from a source other than Verizon.  In particular, where alternatives to ILEC switching are 

nominally available, CLECs still must have access to adequate OSSs that make delivery, 

maintenance, and billing of local exchange services to mass-market customers possible.  The 
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Department must incorporate these inquiries into its broader inquiry into the sufficiency and 

commercial reasonableness of migration processes. 

The requirement that Verizon demonstrate that its processes are commercially reasonable 

extend to line-splitting, line-sharing,45 and other DSL-related arrangements affecting the 

provision of voice service to “mass-market” customers.  Verizon must, at a minimum, show that 

its processes for line splitting are adequate to allow CLECs to scale their businesses by offering 

customers a package of both voice and data services.  Until the processes and systems that enable 

line splitting are as seamless and customer friendly as the processes and systems Verizon uses 

when Verizon adds data services to its voice offerings, CLECs’ ability to compete in offering 

packages of voice and data service will be severely restricted.  Systems and processes that 

require multiple orders, manual orders, or a combination of both, or that threaten significant 

service interruption to the end user customer, show that existing processes are discriminatory and 

impair CLECs’ ability to compete in the provision of bundled services -- and, consequently, 

individual services as well. 

2. Economic Impairment Issues. 

In addition to issues of operational impairment, the Department must consider whether it 

would make economic sense for a CLEC to enter the local exchange mass market in the absence 

of unbundled local switching.46  As noted above, Verizon concedes that with respect to mass 

market local switching the FCC has “made clear that states must find impairment unless the 

                                                 
45  Hot cut processes must be able to work with line-sharing so long as line-sharing remains 

available. 
46  TRO ¶ 517. 
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hypothetical entrant can ‘economically serve all customers in the market.’”47  This inquiry will 

require a “broad business case analysis that examines all likely potential costs and revenues.”48   

As Verizon recognizes, under the FCC’s order the economic impairment analysis is to be 

based “not on the experience of any actual entrant, but ‘on the most efficient business model for 

entry.’”49  The Department will have to look broadly at all of the costs that a CLEC would have 

to incur in deciding whether it would be economical to enter the mass market in the hypothetical 

absence of unbundled switching.50  We will not attempt to list here the broad panoply of 

potential costs faced by potential new entrants, but note that they must be evaluated 

comprehensively, and include everything from the cost of purchasing and installing switching, to 

the cost of backhauling the local traffic to the competitor’s switch and all other capital costs, to 

all costs of migration and operation.51  Issues of scale, scope, anticipated “sunk costs” of a new 

entrant, first mover advantages, and absolute cost advantages must all be taken into 

consideration.52   

                                                 
47  See United States Telecom. Ass’n v. FCC, D.C. Circuit Case Nos. 00-1012 and 00-1015, “Petition 

for a Writ of Mandamus,” filed by Verizon on August 28, 2003, at 9 (quoting TRO, ¶ 519) (emphasis in 
original). 

48  TRO n.1581. 
49  See United States Telecom. Ass’n v. FCC, D.C. Circuit Case Nos. 00-1012 and 00-1015, “Petition 

for a Writ of Mandamus,” filed by Verizon on August 28, 2003, at 9 (quoting TRO, ¶ 519) (emphasis in 
original). 

50  TRO, ¶ 520. 
51  TRO, ¶ 520. 
52  TRO, ¶¶ 85-90.  In the context of analyzing economic impairment under the TRO, what the FCC 

means by “sunk costs” are future investments that a new entrant would have to make in “costs that are 
unrecoverable upon exit from the market.” TRO, ¶ 75 & fn. 244.  See also TRO fns. 922 & 1173, noting 
that electronics needed to activate dark fiber are not sunk costs because they “can be moved from one 
location to another location upon exit from a particular location.”  In other words, what will be at issue 
are the anticipated sunk costs that a new entrant would face, as defined by the FCC.  See, e.g., TRO ¶ 88 
& fn. 369.  The FCC distinguishes between the anticipated “sunk costs” of a new entrant, and the 
“substantial sunk capacity” already installed by ILECs that gives the ILECs a “first mover advantage.”  
TRO ¶ 89. 
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In order to determine whether the “likely potential … revenues” outweigh the “potential 

costs,”53 the Department will not be able to assume that existing retail rate levels would 

necessarily continue in the future.  Indeed all the evidence in states where local competition 

based on UNE-P has begun to flourish shows that local rates will decline to meet the new 

competitive conditions.  If the evidence shows that competition is likely to drive rates down to 

incremental cost, and that this would be the reasonable expectation of a potential entrant, then 

the “likely potential revenues” could not be assumed to exceed incremental cost.54  

3. Defining the Boundary Between the Mass Market and the 
Enterprise Market. 

As part of the analysis of operational and economic impairment discussed above, the 

Department will also have to decide which multi-line DS0 customers will be included within the 

mass market, and which larger customers are to be treated as part of the enterprise market.55  The 

FCC suggests that “[t]his cross over point may be the point where it makes economic sense for a 

multi-line customer to be served via a DS1 loop.”56 

The Department will have to make this determination for each geographic market, or 

identifiable categories of geographic markets, that it defines.  The FCC previously decided to 

assume that such a cutoff exists at the level of customers in density zone 1 of the top 50 MSA 

who are seeking at least four DS0 lines.  This line-limit on UNE-P within density zone 1 has 

never been implemented in Massachusetts because Verizon has never sought nor obtained 

approval for alternative pricing for unbundled switching for such arrangements, and therefore it 

                                                 
53  TRO n.1581. 
54  See, e.g., TRO ¶ 7 (re sunk costs), n.244 (“Significant sunk costs by the incumbent can increase an 

entrant’s concern that an incumbent will lower prices in the face of vigorous competition.”), ¶¶ 77, 80, 88. 
55  TRO ¶ 497 & n.1376. 
56  TRO ¶ 497. 
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remains obligated to provide UNE-P for all customers.57  Though the FCC left its presumptive 

rule for density zone 1 in the largest MSAs in place, it indicates that state commissions should 

conclude that a higher cutoff is appropriate if the evidence presented in the state impairment 

proceedings so indicates.58  Thus, the Department will need to address this issue for all 

geographic markets, including any which contain the four central offices contained in density 

zone 1.   

IV. BATCH HOT CUT PROCESS 

As noted above, the Department has been charged with the duty to approve and 

implement a batch hot-cut process that will make hot-cuts more efficient and reduce per line hot-

cut costs.59  Concurrently, the Department must engage in an analysis of and propose 

recommendations to address the operational limitations inherent in the hot-cut process.60  These 

analyses and substantive findings are required because the FCC has determined that there is 

national impairment in the mass market for switching due, in part, to the “combined effect of all 

aspects of the hot-cut process,” resulting in increased costs to competitors, lower quality of 

service and delays in service provisioning.61  The Department must, therefore, take steps to 

overcome the economic and operational barriers associated with manual hot-cuts in an effort to 

remove such impairment, or at a minimum mitigate the impairment.  

The FCC has “conclude[d] that the operational and economic barriers arising from the 

hot cut process create an insurmountable disadvantage to carriers seeking to serve the mass 

market, demonstrating that competitive carriers are impaired without local circuit switching as a 

                                                 
57  Consolidated Arbitrations Docket, Phase 4-P Order, at 10 (2000). 
58  TRO ¶ 497. 
59  TRO ¶ 460.  
60  TRO ¶ 489. 
61  TRO ¶ 473. 
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UNE.”62  The extent to which this “insurmountable disadvantage” can be resolved by the batch 

hot cut process ultimately adopted by the Department will be an input into the Department’s 

broader analysis of any claim by Verizon that CLECs would not be operationally or 

economically impaired without unbundled switching.  The Department will need to know what 

specifically hot cut processes will be available, and specifically what they will cost CLECs, 

before it can evaluate the totality of evidence regarding operational and economic impairment. 

The proposed procedural guidelines described below provide a framework within which 

to address the breadth and depth of the Department’s review of the hot cut process.  

A. Scope of Batch Hot Cut Investigation. 

The procedural mechanism necessary to accomplish the Department’s objectives must 

address the transfer of all forms of loops between and among all carriers, including Verizon-to-

CLEC, CLEC-to-Verizon and CLEC-to-CLEC loop migrations, as well as the associated 

exchange of customer and network data among carriers.63  Ultimately, CLEC loop migrations of 

any type should be as prompt and efficient as Verizon’s transfer of customers using UNE-P.64  

To these ends, a batch hot-cut proceeding should be required to:  

1. Determine the appropriate volumes of loops to be included in a batch and the timeframe 
within which the loops must be provisioned.65  

2. Determine the specific hot cut processes to be implemented for each type of loop 
migration in a manner that ensures that optimal efficiency is realized.66  This includes the 
requirement that a process be implemented to give CLECs a technically feasible method 

                                                 
62  TRO ¶ 475. 
63  TRO ¶ 478. 
64  To the extent meaningful data are available, timeliness and quality as well as maintenance and 

repair performance data should be reviewed as one source in a determination of whether Verizon is 
consistently reliable in its hot cut performance.  TRO fn.1574 

65  TRO ¶ 489 
66  Id. 
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of unbundled access to all loop types and architectures, including specifically when 
neither UDLC or copper loops are available replacements for a customer’s IDLC loop.67 

3. Determine a timetable for implementing the new procedures. 

4. Establish a set of performance metrics that define non-discriminatory, efficient 
performance levels.68 

5. Establish mechanisms or processes to determine that Verizon can execute the new 
procedures at the performance levels specified in the metrics.69 

6. Implement a TELRIC-based, reduced per-line rate or volume discounts, with appropriate 
performance metrics.70 

7. Rule on whether, or to what extent, the improved, manual, bulk hot-cut process that 
results from this proceeding is also scalable to meet required mass-market volumes for 
hot-cuts in a geographic area, if UNE-P were not available.71  

8. Direct the manner in which customer-churn generally, and the churn that occurs shortly 
after a customer switches to a new carrier specifically, are incorporated into the analysis 
of hot cut volumes and associated operational issues.72 

9. Ascertain whether the  adopted manual bulk hot-cut process, as implemented, combined 
with the rolling availability of unbundled switching as an acquisition tool would cure the 
operational impairment in the mass-market for switching within a geographic area when 
UNE-P is no longer available.73 

10. Put into place a transition plan, including but not limited to a timeline, for the conversion 
of the embedded base of UNE-P customers to UNE-L with CLEC switching, if the 

                                                 
67  TRO ¶ 297. 
68  TRO ¶ 512. 
69  See, TRO ¶ 469, n. 1437 (“We find, however, that incumbent LECs’ promises of future hot cut 

performance insufficient to support a Commission finding that the hot cut process does not impair the 
ability of a requesting carrier to provide the service it seeks to offer without at least some sort of 
unbundled circuit switching.”) 

70  Id. 
71  Scalability should be considered on a going-forward basis, and also in light of whether the 

improved batch hot-cut process could transition the embedded base of UNE-P customers in New York 
within the timeframes allotted by the FCC’s order for transitioning the base should the Commission find 
that impairment in the mass market does not exist in a geographic area. TRO ¶532.  

72  TRO ¶ 471. 
73  As indicated by the FCC, when making determinations regarding a transition plan, the 

Commission should consider a CLEC’s need for a reasonable period of time to, among other things, 
deploy their facilities, hire, train and equip technicians, customer service and maintenance personnel and 
develop call related data base capabilities, subsequent to a finding that impairment no longer exists. TRO 
¶529  
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Department finds that impairment in the mass market is cured under (6) above and also 
finds that CLECs are not economically impaired.74 

The Department’s procedural framework should also ensure that a timeframe is 

established to accomplish two critical tasks.  First, there must be a timeframe identified to 

implement, test and determine the adequacy of the improved manual batch hot-cut process, such 

that the anticipated benefits can be assessed against real world performance.  Second, time 

should be allotted to modify the batch hot cut process if performance does not meet expectations.  

Both of these events are essential elements in the procedural timeline in order to avoid 

significant customer service disruption.  As a result, any final determination of the adequacy of 

the batch hot cut process for determining impairment must necessarily be deferred until 

sufficient real world experience has been developed. 

B. Use of Third-Party Consultant to Assist with Batch Hot Cut Inquiry. 

The inquiry into the viability of a manual batch hot-cut process as a means to sustain 

local competition in a mass market without UNE-P is familiar in significant respects: a 

substantial part of the essential work to be done will be done by Verizon, and all of the essential 

information needed to evaluate the procedures adopted is in the exclusive possession and control 

of Verizon.   

In April, 1998, Verizon (then NYNEX) and the New York Public Service Commission 

(‘NY PSC”) entered into an agreement called the “Pre-Filed Statement” (“PFS”) as part of the 

NY PSC’s investigation of Verizon’s ability to demonstrate that it could satisfy its obligations 

under section 271 of the Telecommunications Act.  Part of the PFS involved agreement by 

Verizon and the NY PSC to subject Verizon’s OSSs to a third party test of their functionalities 

and viability under commercial conditions.  Immediately after the PFS was agreed to, Verizon 

                                                 
74  TRO ¶ 531. 
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began to announce, both publicly and privately, that its OSSs would be quickly completed and 

that it expected to pass the third party verification in as little as four to six weeks.  Wall Street 

analysts left meetings with Verizon senior executives predicting that Verizon would quickly 

demonstrate the viability of its systems and receive NY PSC support for its Section 271 

application before the end of calendar year 1998. 

In fact, nothing of the kind happened.  Instead, just days before testing by Hewlett-

Packard and KPMG was to begin, Verizon announced a “temporary delay” in the testing process.  

The delay was caused by Verizon’s admission, either self-discovered or compelled, that it could 

not electronically process UNE orders at all, much less across the range of transaction types and 

at the volumes that competitive conditions required. 

It took Verizon nearly two grueling years to develop systems that would function well 

enough to perform the range of transactions necessary to permit local competition based on 

UNEs.  Even then, however, CLECs that were beginning to actually use the Verizon OSSs 

started reporting that, as commercial volumes increased, Verizon’s OSSs showed significant 

signs of instability.  Verizon responded predictably.  It asserted that there was no instability in its 

systems, that CLECs where misinformed or were misrepresenting the data for their own anti-

competitive reasons, and that the NY PSC should quickly announce its support for Verizon’s 

Section 271 application.  In September 1999, Verizon received that support and, Verizon 

received its FCC authorization to enter the long distance market before year end. 

By February 2000, it was clear that Verizon’s systems were, in fact, on the brink of 

collapse.  Verizon’s OSSs were crashing repeatedly under pressure of persistent commercial 

order volumes and were losing literally tens of thousands of UNE orders a month.  The FCC 

would ultimately intervene, confirming precisely these failures.  Verizon consented to a 

$10 million fine and the threat of greater fines if it did not immediately correct the systems 



 

- 25 - 

problems.  The Chairman of the NY PSC required daily reports from senior Verizon executives 

on numbers of orders lost.  FCC Commissioner Tristani issued a separate statement suggesting 

that the FCC consider revoking Verizon’s section 271 authorization. 

The work that needs to be done in this proceeding rivals, and in many respects exceeds, 

the work that needed to be done in the New York PSC’s initial OSS investigation.  By definition, 

the volume of transactions that a batch hot cut process would have to handle in the theoretical 

absence of UNE-P will be comparable to the total number of UNE-L and UNE-P orders that 

must be handled in a mature, predominantly UNE-P world.  The range of transaction types is 

equally varied.  Here, however, the industry faces complexities and risks that did not attend the 

OSS development process.  Most obviously, the OSSs were almost entirely electronic.  Hence, 

once Verizon found the electronic solutions to its systems problems, it was able to correct the 

flaws that had caused the system collapse.  In this case, a substantial portion of the work to be 

performed by both sides in a “hot cut” will remain manual.  And, of course, the risk to customers 

in a failed hot cut is far greater than the risk to customers when Verizon lost customer orders. 

The NY PSC began a collaborative proceeding, which is being converted into an 

adjudicatory proceeding, to develop and price adequate bulk and individual hot cut processes.  

Verizon’s approach in that case is not encouraging.  Verizon has treated both the collaborative 

proceeding and the current stage essentially as a litigation.  It has been singularly unforthcoming 

with any real information, either about its current abilities and processes or about its plans for 

handling hot cuts in persistent mass market volumes.  Instead, as it did in the early days of the 

OSS investigation, it has relied on assertions that it can handle “any volumes” and demands that 

CLECs prove it wrong.  We will not develop functional mass market systems in that type of 

environment. 
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Essentially, the Department is charged with three tasks in this case.  First, it must work 

with the industry to devise the best possible manual batch hot cut process that can be devised.  

Second, it must determine whether and to what extent Verizon is able to implement that process 

at mass market volumes, to execute it at such volumes on a daily basis in all central offices 

across the state, and at what levels of performance.  Finally, it must determine if those 

procedures functioning at that level of performance satisfy the requirements to allow a 

determination that CLECs are no longer operationally impaired.  All of this requires evidence 

that is and will continue to be largely in the exclusive possession of Verizon.   

In order to facilitate successful completion of the detailed process analysis that must be 

performed here, the Department should replicate the process previously followed to modify 

Verizon’s OSSs.  It should use an expedited request for proposal (RFP) process to hire a 

consultant(s).  Acting under the Department’s direction and in consultation with the parties, the 

consultant’s goal should be to: 

a. Perform time and motion studies to establish the man-hours currently required 
to perform each of the functional steps necessary in a hot cut for each type of migration. 

b. Analyze Verizon’s current hot-cut processes, methods and procedures, 
including but not limited to its manually intensive cross-connect methods and 
procedures, for performing a hot for each loop migration type as well as the associated 
CLEC hot-cut processes, methods and procedures. 

c. Analyze the computer system support Verizon and CLECs currently 
use/access for the hot cut process associated with each of the loop migration types. 

d. Incorporate the results of (a), (b) and (c) above, design the optimum batch hot 
cut process that will maximize Verizon’s and CLECs’ hot cut process performance to 
the greatest extent possible. 

In addition to its other responsibilities, the consultant should perform the function of 

collecting and integrating highly sensitive carrier-specific data.  In this manner, the data can be 

shared with all the parties on an aggregated basis.  The type of data should include information 
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on customer churn, number of customers and any other sensitive competitive data necessary for 

making determinations by the Department in its review of the batch hot cut process.   

The consultant should also report to the Department and the parties on the upgraded 

network architecture that Verizon is deploying that will packetize Verizon’s voice and data 

traffic in its network.  Such a report is prudent for three reasons.  First, although the FCC 

declined to require electronic loop provisioning, it did leave the door open if the batch hot cut 

process that is developed as a result of the TRO is not sufficient to handle mass-market 

volumes.75  Second, the electronic loop provisioning technology depends on packetizing voice 

and data signals.  Third, in the first quarter of this year, Verizon announced that it has begun, and 

will continue to deploy, network upgrades that will result in packetization of voice as well as 

data traffic on its network - a change from its previous position that it would only packetize data 

traffic.76  In sum, the proposed network upgrade information, if required, will provide a starting 

point for the Department’s analysis should there be a determination that batch hot cut processes 

are insufficient to support the requirements of a mass market without UNE-P. 

In all events, the consultant should develop a work schedule that specifically identifies 

the milestones for submission of its on-going analyses, status reports, preliminary 

recommendations and final recommendations.  These milestones should be set for each type of 

loop migration under consideration along with the associated review of Verizon and CLEC 

systems, labor activities, methods and procedures documentation and quality of service issues.  

The information obtained during this process should permit the parties to jointly develop the 

                                                 
75  TRO ¶ 491. 
76  BUSINESS WEEK, Verizon’s Bold Broadband Upgrade, by Steve Rosenbush, March 18, 2003.  

“Instead of using traditional phone technology, which sends sound waves over copper circuits, the new 
system will break voice calls into tiny bits of computer data called packets, which share circuits.” 
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industry guidelines as well as methods and procedures, and individually develop party-specific 

internal methods and procedures. 

During the consultant’s review, the parties will work with the consultant and comment 

on, and help refine the batch hot cut process.  Based on the on-going exchange of information, 

the parties should also be developing the TELRIC-based costs for the improved batch hot cut 

process. 

V. ENTERPRISE MARKET LOOPS AND DEDICATED TRANSPORT 

A. National Finding of Impairment, and Scope of Inquiry on Verizon Challenge. 

In its Triennial Review order, the FCC made an affirmative nationwide finding of 

impairment for dark fiber loops, DS3 loops, and DS1 loops.  Specifically, the FCC made a 

nationwide determination that requesting carriers are impaired at most customer locations 

without access to dark fiber,77 are impaired on a customer-location-specific basis without access 

to unbundled DS3 loops,78 and are generally impaired without access to unbundled DS1 loops.79 

Enterprise Market Loops:  The FCC delegated to the states a “fact-finding role” to 

adjudicate claims by an ILEC that competing carriers are not impaired without access to 

enterprise market loops to specifically identified customer locations.80  The FCC established two 

different triggers which the ILEC may satisfy to identify specific customer locations where there 

may be no impairment: (1) a “Self –Provisioning Trigger,” i.e., “where a specific customer 

location is identified as being currently served by two or more unaffiliated [CLECs] with their 

own loop transmission facilities at the relevant loop capacity level,” and (2) a “Competitive 

Wholesale Facilities Trigger,” i.e., where two or more unaffiliated competitive providers have 

                                                 
77  TRO, ¶ 311. 
78  TRO, ¶ 320. 
79  TRO, ¶ 325. 
80  TRO, ¶ 328. 
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deployed transmission facilities to the location and are offering alternative loop facilities to 

[CLECs] on a wholesale basis at the same capacity level.”81 

Dedicated Transport:  The FCC also found that requesting carriers are impaired on a 

nationwide basis without access to unbundled dark fiber, DS3, and DS1 transport facilities.82  It 

recognized that competing carriers face substantial sunk costs and other barriers to self deploy 

facilities, and that competitive facilities are not available in a majority of locations.83  As with 

enterprise loops, the FCC determined that given the nature of transport facilities, a granular 

impairment examination is warranted with respect to the dedicated transport analysis.84   Indeed, 

the FCC delegated to states the authority to make findings on a route-specific basis, and 

established Self-Provisioning and Wholesale Facilities Triggers.85  Like the enterprise loop 

triggers discussed herein, the LEC may demonstrate that a particular route meets the Self-

Provisioning and Wholesale Facilities Triggers to demonstrate that a specific transport route is 

not impaired. 

B. Requirement for Initial Pleadings With Proffer of Prima Facie Evidence. 

Once again, as with the triggers for local circuit switching in the mass market, it is highly 

unlikely that the Department will in fact have to address these issues.  After all, Verizon has 

taken the position that the conditions set forth in the enterprise market loop and dedicated 

transport triggers are “unachievable in the real world.”86  Nonetheless, the Department should 

                                                 
81  TRO, ¶ 329. 
82  TRO, ¶ 359. 
83  TRO, ¶ 360. 
84  TRO, ¶ 360. 
85  The FCC specifically delegated to the states the authority to apply:  the self-provisioning or 

wholesale alternative transport triggers for Dark Fiber Transport, TRO ¶ 381; the wholesale alternative 
transport trigger for DS1 Capacity Transport, TRO ¶¶ 391-392; and the self-provisioning or wholesale 
alternative transport trigger for DS3 Capacity Transport, TRO ¶ 387.  

86  See United States Telecom. Ass’n v. FCC, D.C. Circuit Case Nos. 00-1012 and 00-1015, “Petition 
for a Writ of Mandamus,” filed by Verizon on August 28, 2003, at 3. 
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define procedures for handling challenges to these national findings, just in case they are made 

with respect to particular customer locations or routes. 

The Department is under no obligation to entertain global challenges to these national 

findings, which could only be adjudicated by examining every customer location and every 

current or potential route for dedicated transport.  To the contrary: 

States that conduct this review need only address locations for which there is 
relevant evidence in the proceeding that the customer location satisfies one of the 
triggers or the potential deployment analysis specified in this Part.87 

Thus, if Verizon wishes to challenge the national finding of impairment for specific customer 

locations or transport routes, it must first proffer a prima facie case that it can rebut that finding 

for each such location.  To do so, Verizon would have to set forth evidence sufficient to 

demonstrate customer locations or routes where competitive carriers are not impaired without 

access to the ILEC’s unbundled loops or transport.  Without such a threshold showing, there is 

no need for the Department to do anything further with respect to enterprise market loops or 

dedicated transport.  

Given the condensed period for review by the Department, and the resultant abbreviated 

period of time by which parties will be required to conduct and complete discovery, it is not 

enough for Verizon to simply provide mere allegations in support for its claimed challenge to the 

presumption of impairment.  The onus is on Verizon to provide prima facie evidence on a route-

specific basis, sufficient to support its claims. 

                                                 
87  TRO, ¶ 339; see also ¶ 417. 
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VI. DISCOVERY PROCEDURES SHOULD ALLOW FOR REASONABLE DISCOVERY WITH 
APPROPRIATE SAFEGUARDS FOR SENSITIVE INFORMATION, BALANCED AGAINST THE 
REAL-WORLD NEED TO COMPLETE THE PROCEEDING WITHIN THE NINE MONTHS 
SPECIFIED BY THE FCC. 

There are two critical aspects of discovery that must be managed carefully:  (i) the 

collection and aggregation of competitively sensitive data from each of the parties of the 

proceeding; and (2) the potential for discovery to be misused as a litigation tool.  We discuss 

below procedures to address each of these concerns. 

A. Procedures for Ensuring Adequate Information While Limiting the Scope 
and Burden of Discovery. 

There is simply not enough time, nor enough resources among the participating parties, to 

permit unfettered discovery regarding every minor factual issue that could possibly have some 

potential relevance to the broad-ranging issues that the Department must decide.  We therefore 

recommend that parties seeking discovery propose specific requests to Department Staff, which 

will then issue only that discovery which is most critical and most likely to be probative. 

Discovery needs will arise as issues are raised and joined by the initial pleadings of 

carriers seeking to challenge the national finding of impairment and by subsequent filings of 

testimony.  AT&T recommends that the Department determine the appropriate discovery for 

each phase of the case at the appropriate time for that phase.  The Department’s determination 

should be based on recommended discovery from each of the parties.  Its determination should 

reflect its assessment of the information that it will find probative as to each issue balanced 

against the burdensomeness of producing such information.  Parties should be given an 

opportunity to explain their reasons for requesting the information and should be given an 

opportunity to object to the production of such information on grounds of burdensomeness, 

relevance or other standard grounds.  
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B. Procedures for Handling Competitively Sensitive Data. 

1. Certain Competitively Sensitive Information Should Not Be 
Distributed to the Parties Before It Is Aggregated, Unless  
Information in its Disaggregated Form Is Necessary to Make 
a Finding. 

There will likely be the need to collect competitively sensitive data from the participating 

parties.  Certain data may be so sensitive that it should not be distributed to parties in a 

disaggregated form.  For example, the FCC has called for a “business case” type of analysis that 

includes a comparison of potential revenues to costs.88  As a result, certain types of revenue data 

from carriers may be required.  AT&T recommends that revenue data, and any other such 

competitively sensitive data, be provided to a neutral third party for purposes of aggregation.  In 

such situations, the underlying, disaggregated data that is not shared with the parties should not 

be part of the record and should not form  the basis of the Department’s decision regarding 

impairment.  In those situations, the Department may properly rely on the aggregated data.  If 

certain disaggregated information is necessary for the Department to make its decision, such 

information should be shared with the parties pursuant to the provisions of a protective order 

along the lines discussed below and placed on a sealed record.  

2. Competitively Sensitive Information that Is Distributed to the Parties 
Should Be Subject to Appropriate Protective Safeguards. 

For information that may be distributed to the parties in disaggregated form, an 

appropriate protective order is required.  While the specific form of the protective order should 

be left for informal discussions and agreement, if possible, AT&T recommends that there be no 

more than two levels of protection.  The lower level of protection would bar all recipients from 

using the information for any purpose other than the litigation in the instant (or related) 

                                                 
88  TRO, ¶ 84 (“we ask whether all potential revenues from entering a market exceed the costs of 

entry, taking into consideration any countervailing advantages that a new entrant may have.”). 
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proceeding and require that the information not be placed on the public record.  The higher level 

of protection would prevent disclosure to any individual representative of a party with 

responsibility for marketing, product development or business strategy. 

VII. THE EVIDENTIARY PHASE SHOULD INCLUDE WRITTEN PRE-FILED TESTIMONY AND 
EVIDENTIARY HEARINGS 

Ultimately, each of the issues to be resolved by the Department in this proceeding will 

have to be decided on an adequate factual record, comprised of evidence that has been 

appropriately tested through the adversary process.  The FCC has asked the states to perform a 

“granular analysis” of impairment by taking into account considerations related to customer 

classes, geography, and services, as well as the types and capacity of the facilities involved.  

Such an analysis is necessarily fact intensive.89  Moreover, the determination that the states must 

make on the basis of the facts will have significant far reaching consequences for all parties 

involved.  Given the fact intensive inquiry and the consequences to the participants, the instant 

proceeding should incorporate all the safeguards and due process protections of a full 

adjudicatory proceeding.   

Accordingly, we recommend that, following the initial round of pleadings, a procedural 

conference, and any rulings necessary to resolve the issues that remain for full factual 

adjudication, the Department establish a schedule for the filing of pre-filed direct testimony and 

pre-filed rebuttal testimony.  The Department should permit discovery with respect to both sets 

of written testimony in accordance with the discovery procedures outlined above.  The 

Department should leave open the possibility of filing surrebuttal testimony if such testimony 

appears appropriate with respect to one or more issues.  Based on the pre-filed testimony and 

                                                 
89 See, e.g., TRO, ¶ 186 (“Thus, to ensure that the proper degree of unbundling occurs, we rely, in 

certain instances when such analysis is necessary, on market-by-market fact-finding determinations made 
by the states.”). 
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discovery responses, the Department should hold evidentiary hearings at which the proponents of 

testimony and discovery responses can be subject to cross examination.  Following evidentiary 

hearings, the parties should be given an opportunity to file both initial and reply briefs.  The 

Department’s decision should be based on the facts in the record and reasonable inferences there 

from.  Finally, given the complexity of the issues and the potential for ambiguity in the 

Department’s initial decision, the Department should be willing to entertain motions for 

clarification. 
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